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2) Amir A. Naini, Convergent Technologies and Divergent Patent Validity Doctrines: Obviousness and
Disclosure Analyses in Software and Biotechnology, 86 ]. Pat. & Trademark Off. Soc'y 541, 561
(2004) (“Applications of Software Technologies in the Biotechnology Industry are Accelerating.”).

3) Matthieu Dhenne, The Thales case: an opportunity for computer-implemented inventions under
French law? B.IP.R. 2020, 42(2), 136-140, 138 (“Nevertheless, at the stage of eligibility for
protection, only the examination of technicality should matter, the inventive step itself being a
condition of patentability that is subsequently examined.”).

4) Alice Corp. v. CLS Bank Int'l, 134 S. Ct. 2347, 2354 (2014) (“At some level, ‘all inventions ...
embody, use, reflect, rest upon, or apply laws of nature, natural phenomena, or abstract ideas.”).

5) Michelle Friedman Murray, Nonobviousness Standards for Hardware and Software Before and After
KSR: What is the Ditference? 93 ]J. Pat. & Trademark Off. Soc'y 259, 281-82 (2011) (“The
nonobviousness analysis was not extremely thorough for any of the software cases before KSR.
This is possibly because the emphasis when contemplating the validity of software patents was on
patentable subject matter, not on nonobviousness.”).
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of Tt o}l J1Aie AV} GlomE, Bae] /&Rt A 15, Ex Aguy 1o] Aguy 4]

=] 2
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e hg

29) 3% WAL oY 2016. 4. 15. A3l 201532143 wEo|t},
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understood, routine, and conventional techniques)?] Z-8-2 AH o] 4= A

31) Alice, 134 S. Ct. at 2355.

32) &2 7fd(inventive concept)> ARA NPz} wlQ> SASICE Paxton M. Lewis, The Conflation of
Patent Eligibility and Obviousness. Alice's Substitution of Section 103, 2017 Utah L. Rev. OnLaw
13, 15 (2017) (“Second, the Court's use of “inventive concept” is confusingly similar to the analysis
for obviousness.”).

33) Michael Gershoni, An Argument against Reinventing the Wheel: Using an Obviousness Analysis to
Bring Consistency and Clarity to Patent Eligibility Determinations of Software Patents after Alice
Corp., 44 AIPLA Q.J. 295, 318 (2016) (“Therefore, huySAFE stands for the principle that combining
a ‘long prevalent’ idea and a ‘generic machine to perform ‘well, understood, routine, and
conventional activities' does not amount to an ‘inventive concept.’”).

34) Z-&&(conventional) 84= & LI Q40|AY T4 ofoltjolE st7] flsto] Al = 71717F HIE
Al ARgstolof sl TAIE oulgttt. Michael Gershoni, supra, at 319 (“A conventional element may
be either an element that is ubiquitous in the field, obvious, or a necessary step, a person or
device must perform in order to implement the abstract idea.”) (citing Cal. Inst. of Tech. v.
Hughes Commc'ns Inc., 59 F.Supp.3d 974, 992 (CD. Cal. 2014)).

35) Michael Gershoni, supra, at 319 (“Post-Alice, courts have found that unconventional and
non-obvious steps present in the application of an abstract idea indicates a patent's subject
matter eligibility.”) (citing Cal. Inst. of Tech., 59 F.Supp.3d at 992-93).

36) Michael Gershoni, supra, at 319 (“That is, claims to unconventional and non-obvious applications
of abstract ideas sufficiently limit the Court's preemption concerns.”).

37) Michael Gershoni, supra, at 320 (“As discussed, there are clear overlaps between the 2-step Mayo
framework adopted by the Supreme Court in Alice and the obviousness inquiry under § 103.”).

38) Michael Gershoni, supra, at 310 (“Although § 101 and § 103 are unique and distinctive, the
second-step of the Mayo-analysis used in Alice lends itself to a threshold analysis similar to the
obviousness test.”).

39) Paxton M. Lewis, supra, at 14 (“Step two of the Alice framework engages the court to determine
if the other elements of the claims are “well-understood, routine, conventional activitlies].”14
However, this analysis already takes place under section 10315 for obviousness, which “exists to
prevent the patent monopoly from being granted on well-understood, routine, or conventional
activity.””).

40) Jonathan R. King, Software is Patentable When It is Nonobvious, BLANK ROME LLP (Oct. 7, 2014),
http://www.blankrome.com/index.cfm?contentID=37&itemID=3414; see, e.g., buySAFE, Inc. wv.
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Google Inc., 765 F.3d 1350 (Fed. Cir. 2014).

41) Michael Gershoni, supra, at 320 (“Specifically, a patent that claims a long-standing practice or
conventional idea, and merely applies that abstract idea to a generic computer, does not advance
the state of the art and preempts the field covered by the abstract idea.”).

42) 773 F.3d 1245, 1259 (Fed. Cir. 2014) (“merely the routine or conventional use of the Internet.”).
43) 765 F.3d 1350, 1355 (Fed. Cir. 2014) (“computer functionality [was] generic.”).

44) buySAFE, Inc. v. Google Inc., 765 F.3d 1350, 1355 (Fed. Cir. 2014) (“The claims' invocation of
computers adds no inventive conceptl,]”).

45) Alice, 134 S.Ct. at 2359 (“more than simply instruct the practitioner to implement the abstract
idea of intermediated settlement on a generic computer.”).

46) Michael Gershoni, supra, at 311 (“Specifically, claiming a process that utilized an abstract idea
in a non-obvious way ‘transformled] a patent-ineligible abstract idea into a patent-eligible
invention.””).

47) Diehr, 450 U.S. at 192-93.

48) Brief for IBM as Amicus Curiae at 6, Alice Corp. Pty. Ltd. v. CLS Bank Int'l., 134 S.Ct. 2347 (2014).

40) BT, ARA B oSS Y] FRIN AV A XS BE1T0], A4 Weo] AVA ARE BRI

= 4 Michael Gershoni, supra, at 322 (“1) the existence of other methods for solving the same
problem on the same medium and 2) a technological long felt but unresolved need.”).

50) Parker v. Flook, 437 U.S. 584, 600 (1978) (Stewart, J., dissenting) (claiming that the majority's

13



20009 FAAAIES | SE A Aleie)
3= 278 IP2}HT RAe] =28

Alice 20 W& m=9] P4 U AAl(as a whole)E 7IE0E Wkttt HJH/4 wdo
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analysis is a “damaging blow [to the] basic principles of patent law by importing its inquiry under
35 U.S.C. § 101 the criteria of novelty and inventiveness”).

51) Solutran, Inc., v. Elavon, Inc. (Supreme Court 2020) (“Does Alice’s step one require that the claims
be viewed as a whole and that consideration be given to the claimed advance over the prior
art?”).

52) Alice Corp. Pty. Ltd. v. CLS Bank Int'l, 134 S. Ct. 2347, 2354 (2014) (“‘all inventions . . . embody,
use, reflect, rest upon, or apply laws of nature, natural phenomena, or abstract ideas.”).

53) 35 U.S.C. 103 (“A patent for a claimed invention may not be obtained, notwithstanding that the
claimed invention is not identically disclosed as set forth in section 102, if the differences
between the claimed invention and the prior art are such that the claimed invention as a whole
would have been obvious before the effective filing date of the claimed invention to a person
having ordinary skill in the art to which the claimed invention pertains. Patentability shall not be
negated by the manner in which the invention was made.”).

54) USPTO, Examination Guidelines for Computer-Related Inventions, 61 Fed. Reg. 7478 (1996).

55) 1996 Guidelines, p. 27 (“Factors and considerations dictated by law governing § 103 apply without
modification to computer-related inventions.”).

56) Id. (“Thus, a rejection of the claim as a whole under § 103 is inappropriate unless the functional
descriptive material would have been suggested by the prior art.”).

57) Id. (“Non-functional descriptive material cannot render non-obvious and invention that would
have otherwise been obvious.”).

58) 41714501 7164 BABHOS) M/14% A2D)0] RS SR Sleel, S ol DS D2 oAl
A7 AR50l D'E NG R A ARG AN U BLE Lol Tkalolof Tk
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3. Leapfrog ™| v. Alice T

Leapfrog v. Fisher-Price AFAo1A tg T2 odo|7t ol SAt9] dupils 2|53k Zﬂx}@
oz I duplo] &85 WA ke AL, ¥d2 " 7AIA G0l @d dx e 285
A2 AAlolRtaL B AEAYS RS0 tid ARIellA 3432 ofoltjol7} st=gjlofo] 114 S
= A3 o] FEAe] AFEEEe sig duble] &21F WA she 7Ieol 7 olng HUHAo]
A= Aol Bttt Yozl I A2 Viee e B JEY VIez diAlske 2o AR
4 B offH.05) ofu] @ HFE IRt A7} o ZIeRorlA Zle/dAlel Hlew,

59) Muniauction, Inc. v. Thomson Corp., 535 F.3d at 1326.

60) 712 SW 9ol AEAS Tt AR AHE HES € Q: Michelle Friedman Murray, Nonobviousness
Standards for Hardware and Software Before and After KSR: Whar is the Difference?, 93 ]. Pat.
& Trademark Off. Soc'y 259 (2011).

61) In re Lowry, 32 F.3d 1579, 1582 (Fed. Cir. 1994) (“The Patent and Trademark Office (PTO) must
consider all claim limitations when determining patentability of an invention over the prior art.”).

62) Diamond v. Diehr, 450 U.S. 175, 192 (1981).

63) Paxton M. Lewis, supra, at 31 (“The lower courts have analyzed the claims separately to determine
the conventionality of the whole invention.”).

64) Leapfrog Enterprises, Inc. v. Fisher-Price; Inc., 485 F.3d 1157, 1161 (Fed. Cir. 2007)
(“Accomodating a prior art mechanical device that accomplishes [the goal of electronically
associating the sound of the letter with the letter itself] to modern electronics would have been
reasonably obvious to one of ordinary skill in designing children's learning devices.”).

65) Francis M. Allegra & Daniel B. Garrie, Guidebook to Software and the Law § 9:15 (“In two cases
decided the year after KSR was decided—Leapfrog Enters., Inc. v. Fisher-Price, Inc., and
Muniauction, Inc. v. Thomson Corp. —the Federal Circuit held that using computer and internet
technology to replace older electronics had become so commonplace as to become obvious.”).
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66) Michael Gershoni, supra, at 319 (“That is, claims to unconventional and non-obvious applications
of abstract ideas sufficiently limit the Court's preemption concerns.”).

67) Paul Spiel, Express Employee Patent Assignments. Staying True to Intellectual Property's Credo of
Rewarding Innovation, 99 J. Pat. & Trademark Off. Soc'y 79, 90 (2017) (“A burgeoning wealth of
non-technical inventions is already well-documented in the public domain and operates as prior
art to any new inventor.”).

68) Lyle/Carlstrom Assocs., Inc. v. Manhattan Store Interiors, Inc., 824 F.2d 977 (Fed. Cir. 1987) (“As
noted by the district court, ‘[blecause both the claims and the patents they describe are
non-technical, it is possible for the Court to determine whether they are prior art without the
aid of expert testimony.’”); Superior Merch. Co. v. M.G.I. Wholesale, Inc., No. CIV. A. 98-3174,
2000 WL 322779, at *6 (E.D. La. Mar. 27, 2000) (“Because prior art and the bead patent present
claims that are non-technical in nature and language, the interpretation of the claim and prior
art lies within the Court's competency.”).
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69) R. Polk Wagner, Reconsidering Estoppel: Patent Administration and the Failure of Festo, 151 U.
Pa. L. Rev. 159, 203 (2002) (“Similarly, a patent scope determination is laden with consideration
of the quantum of innovation (i.e., the differences between the prior art and the claimed
invention), the appropriate meaning of both technical and non-technical language . . .”).

70) Michelle Friedman Murray, Nonobviousness Standards for Hardware and Software Before and
After KSR What is the Difference? 93 J. Pat. & Trademark Off. Soc'y 259, 283 (2011) (“In both
Western Union and Muniauction, where the Federal Circuit found that the patented invention was
nonobviousness, the level of skill seems relatively low.”).

71) Michelle Friedman Murray, supra, at 283 (“‘However, the level of skill was low for some software
patents, which made the bar for proving nonobviousness appear higher for software patents than
for hardware patents.”).

72) Amir A. Naini, Convergent Technologies and Divergent Patent Validity Doctrines: Obviousness and
Disclosure Analyses in Software And Biotechnology, 86 ]. Pat. & Trademark Off. Soc'y 541, 544
& 554 (2004).

73) Dan L. Burk & Mark A. Lemley, /s Patent Law Technology-Specific?. 17 Berkeley Tech. L.J. 1155,
1166-67 (2002).
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74) Michelle Friedman Murray, supra, at 261 (“In general, the nonobviousness standard is higher when
the unpredictability of the art is low and the level of skill in the art is high.”).

75) Murray, supra, at 281-82 (“Since the Supreme Court decided KSR International Co. v. Teleflex Inc.
in 2007, there has been a significant increase in the bar for proving nonobviousness, especially
in predictable arts such as electronics and software.”).

76) EPO, Guideline, G.VIL. 7 ("The invention claimed must normally be considered as a whole.”).

77) EPO, Guideline, G-1I, 3.6 (“The basic patentability considerations in respect of claims for
computer programs are in principle the same as for other subject-matter.”).

78) FHoME A Tdof QojME HT7E AL A WARA AYAAS sttt EPO, Guideline, G, I,
3.7 (“When assessing exclusion from patentability under Art. 52(2) and (3), the claimed
subject-matter has to be considered as a whole (G-1I, 2).").

79) Thomas F. Cotter, A Burkean Perspective on Patent Eligibility, 22 Berkeley Tech. L.J. 855, 889
(2007) (“A mix of technical and non-technical features may be patentable.”) (citing T 0258/03
Hitachi case).

80) EPO, Guideline, 1.D.9.1.2 (“In T 26/86 (O] 1988, 19) the board held that an invention must be
assessed as a whole. If it makes use of both technical and non-technical means, the use of
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nontechnical means does not detract from the technical character of the overall teaching.”).

81) EPO, Guideline, 1.D.9.1.2 (“The board, although allowing a mix of technical and non-technical
features to be claimed, considered the technical part of the invention as the basis for assessing
inventive step (see T 641/00, OJ 2003, 352, point 4 of the Reasons; see also T 209/91).”).

82) Steve Hickman, Reinventing Invention: Why Changing How We Invent Will Change What We
Patent and What to Do About It, 91 J. Pat. & Trademark Off. Soc'y 108, 112 (2009) (“The EPO
system consists of three steps:

(i) identifying the ‘closest prior art’ to the claimed invention, (ii) determining the ‘objective
technical problem’ that the invention claims to solve, and (iii) in light of the prior art as a whole,
assessing whether or not a skilled person could have, in an obvious manner, derived the solution
to the technical problem from the closest prior art.

Further, the EPO requires that the inventive step must be technical. As stated in the Comvik
decision . . .").

83) EPO Boards of Appeal, Case Law of the Boards of Appeal of the European Patent Office, 1.A.2,4.3
(“The case law of the boards of appeal has established that, if a method which is not per se
"technical" e.g. a mathematical method, is used in a technical process, and this process is carried
out on a physical entity by some technical means implementing the method and provides as its
result a change in that entity, it contributes to the technical character of the invention as a
whole. Thus this feature must be taken into account when assessing inventive step (T 208/84, O]

1987, 14; T 641/00, T 258/03, T 1814/07, OJ 2003, 352).").

84) Id. (“It is true that the COMVIK/Hitachi (T 641/00, T 258/03) approach to deciding whether there
is an inventive step may involve ignoring some features, but the method starts with a
consideration of all the features together to determine whether the claimed subject-matter has
a technical character.”).

85) Mewburn Ellis LLP, Patentability of Software and Business Method Inventions in Europe, 2017
(“Next, when considering whether the claimed invention is obvious, the EPO strips the claimed
invention of its ‘non-technical’ features and formulates a ‘technical problem’ solved by the
remaining ‘technical’ features in relation to the prior art. Finally, the EPO considers whether the
“technical features” of the claimed invention would have been obvious to a skilled person starting
from this “technical problem” and the prior art.”).

86) EPO Boards of Appeal, 1.A.2,4.3 (“Only once this determination has been made can the board turn
to the question of which claimed features contribute to that technical character and therefore
should be taken into account for the assessment of whether there is an inventive step (see also
T 528/07).").

87) EPO, Guidelines for Examination, G.VIL.5.4 (“It is legitimate to have a mix of technical and
non-technical features appearing in a claim, as is often the case with computer-implemented
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inventions. The non-technical features may even form a major part of the claimed subject-matter.
However, in the light of Art. 52(1), (2) and (3), the presence of an inventive step under Art. 56
requires a non-obvious technical solution to a technical problem (T 641/00, T 1784/06).”).

88) EPO Boards of Appeal, .A.2,4.3 (“The Enlarged Board of Appeal went on and stated that it is in
fact a well-established principle that features which would, taken in isolation, belong to the
matters excluded from patentability by Art. 52(2) EPC may nonetheless contribute to the technical
character of a claimed invention, and therefore cannot be discarded in the consideration of the
inventive step. This principle was already laid down, albeit in the context of the so-called

‘contribution approach’, in one of the earliest decisions of the boards of appeal to deal with Art.
52(2) EPC, namely T 208/84.").

89) 1.D.4.1 (“For the purpose of the problem and solution approach, the problem must be a technical
one that a skilled person in the particular technical field might be asked to solve at the priority

date.”).
90) 1.D.8.1.1 (“The skilled person will be an expert in a technical field (T 641/00, OJ 2003, 352).”).

91) 1.D.9.1.1 (“In order to be patentable, the subject-matter claimed must therefore have a "technical
character" or to be more precise - involve a "technical teaching’, ie an instruction addressed to
a skilled person as to how to solve a particular technical problem using particular technical

means (T 154/04, O] 2008, 46).”).

92) 1.D.9.1.3 (“The Comvik approach was applied in T 641/00 (O] 2003, 352). ... Thus, when assessing
the inventive step of the subject-matter of such a claim, all features of a technical character are
taken into account, whereas features which do not form part of a technical solution to a technical
problem have to be disregarded in this assessment (T 641/00, OJ 2003, 352; T 1344/09, T
1543/06).”).

93) JA Kemp, EPO Board of Appeal Decisions on Software Patents in 2016, Jan. 2017 (“The Boards
continued to apply the ‘Comvik’ approach to examining mixed inventions, that is inventions
involving both technical and non-technical features, but still did not offer any definition of what
is and is not technical.”).
<¢http://jakemp.com/en/knowledge-centre/briefings/general-briefings/epo-board-of-appeal-decis
ions-on-software-patents-in-2016).

20




’ AL ‘

e A TS WL ARA wee] GARIA o AY, Fas fo] SYESH Helet

i E Sl

3. Comvik HZ2He| ME A

201999 T 697/17 AA°l Comvik W] tisto] & Hojer), HiA I SQL HlolefHo]
2 Fejof] FRt Ao =A, ATHA DB AlA"RA HlolE 9] 7HXE 2418 Sk WRo] Rt Ao
o AR OV Aol RS Adthe oz FEESIEREPC) Al5220] et AdE st
ek AR JE49 wEol W2 @715 DB AlA"EE 7]EF 845 7H 4 Qlths ol &
1 2HS WISk g 98 dAReE SIS

S5 ARAoNA AAREE: Comvik WS 28351, 71&3 849 v7|&3 848 F-Eo3i
AL ARE 7164 8471 i3l 71&A FAIE sidsk=Al ofF7E HTh AR o]
71& X—i 471 EASHA o, dxEor Sidd 7ed A SASHA etal ke, TIF
A /o] RAETal dsieid:

I o] QlojA, AR AEEE 59 A airelative effect) o g2= 7]1&2 E4
(technical character)®] OWQZ] S=tal DAY Tof diste] dui g Hokth dud
< Add anmto g 71ed 54492 QUgokA] %2 7|29 AHIE ISHRAE, BE Adhd mato]
tisto] 71&4 542 Jxé"ﬁ} | 9= A2 ohd=a AxsIH. A a3t 7ed 542 7He

A o= = 7HA] oA stefEolof ditk. A, s 542 2=(intention), &4, 1 542
WK context).

FA), st E4o] AW7eS 57k &3S #1571 98l 71e2 =] weh AHEIA=A] o5
B 1 2 H71EA W] oste] @A =Al ARl wet o= (intention)E T3ttt ol&
E0l, ANEEE Eol7] 98l 7]
<=2 290 w2t Adgd E4

o
7144 B4 7HE ol u

A7 et f;‘
A, W= context)T} T=TH 3 . I
) s

]
]

Fate of Cases in 2016 in which some feature was
found non-technical

011, ]7].53:]1 -9—:‘-7]- 7]%& -8—/11 I 3.5.01 3.5.03 1.5.04 3.5.05 3.5.06 3.5.07
gl_ /\J:é‘_X]—‘Q‘—é]'Oq 7]%@ i-q g mievoked/Rafused  ®Remitted wGranted/Malntalned

AT & ot IR, Ble

94) Id.

21



20009 FAAAIES | SE A Aleie)
3= 278 IP2}HT RAe] =28

A 94, 7|&3 945 /fEH0= mefdl Zlo] ofz}, AgH AA|ZA Q] dyo] HF&Edh= V& F
ayto] thsto] ¥

FHES| RS Ad7]&S “state of the art’2al A3}, 1 Ad7|&0] 71&4 7‘*&& 2l
+ AL ofd BI7l&eA HRE Zsk= Q171 T0172/03 (RICOH 2003) AEA A
“state of the art’™E “state of technology’ 2} 5-2]o]2 df|Asto] Ad)7]&o] 7|4 X*EJ i
Sh= Aoz AR o]2fet sfAlo] Zhett A2 RESTIH oA of| I RHA Ho
ojA H7|&2 AlZ AlQJStEE AYr|elk 7led FERCE A sk 7] wlzelch

UM = A7, AErgolahs 801& AREsh, Ad7leo] 7Iedld A2 A= skl
U, 184 A7 7Ie4 BEIE 2ok A0 P flsiAl= ‘ﬂ;ﬂ %4 Comvik
HeE E?JOMOF 0}‘3} T18%] gkow AY7Ie 71E4] ARl RPYE AL o S BI71E4

ol
-

o W ¢

4. =9 Comvik He|

FHESEY Comvik FHE Qo= Fagt ZAox gRlo] =itk =Y AYHH
(German Federal Court of Justice (BGH))Z 20108 A|FAHHY Xﬂ*o/\é(\x/iedergabe
topographischer Informationen, Reproduction of topographical information) ¥ AFA°lA]
FHESHY Comvik FAIHE ks TAIE Siith A EEolMY AFA=] A7
(presentation) ¥ ¥ Z1%0] 274 52 H|7|&3 EAQl A0 WA=, YA 7ed EX

AEAS 7R g2 Aoz Il

ol
10
o
Jm
ar
o
[e]

| “71&°0 et OfaH
2 T AAVIES 7HE051(20189 119 1Y HH) 7VI&'of tigh AEe Bkt
AN AFEE E8ote (WAL, ATl AT, AL, JELAFE,
=]

Hdly | dlo|gdiy 5) W] QlojA] 7|4 EX(technical feature) 0] A== AREILE <l

)
T

ox X
i oo

22



‘ A ‘
| Fe AR ofAJskL 9leho5)

V. %9 SW o] figh x4 ¥

IEE5|Ho] 20169 € 20179 SW o) gt AA 1S ZH2t 7178 sto] W3S 2016
W AAPIE2 f99 HEE 2], 201749 ARV =] HEE TEs o Bl &
12, A% S5 AR IS XEAG E AR ol 8758 7 MRS B T i
olgtil ARt &, U= E3Y A2(1)(a)Re ME/GS APA A} vy 7|&3 Hd 9/EE
AAA 8IE 7AW 123l B9 7[EAelAl BolotA] 92 Aolztal gt

1. 20163 HAPIES] 710] S WY
sttt 24, g A7 LAl 7199E SR A, 1 7197t 4, A, dEIE0 A
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95) EPO, Guidelines for Examination, G-I, 3.3 - 3.6.

96) India Office of the Controller General of Patents, Designs and Trade Marks, Guidelines for
Examination of Computer Related Inventions (CRIs), 2016.
<http://www.sric.iitkgp.ac.in/Patent_portal_v3/Downloads/cri.pdf).

97) “Invention” means a new product or process involving an inventive step and capable of industrial
application.

98) "inventive step’ means a feature of an invention that involves technical advance as compared to
the existing knowledge or having economic significance or both and that makes the invention not
obvious to a person skilled in the art

99) 20164 7Ho|=}gle A2E SEgloiet AR ofolrlole] YL QST Tk, e Seglol &
7o) Es5jRio] QJsto] AR ok Aolehe Qe E54lwhe 4ZFo] %It Accenture Global Service
Gmbh v Assistant Controller of Patents and Designs (283/2012).

100) 1% 20164 7loj=2kel, 18H(“Examiners may rely on the following three stage test in examining
CRI applications:

(1) Properly construe the claim and identify the actual contribution;

(2) If the contribution lies only in mathematical method, business method or algorithm, deny the
claim;

(3) If the contribution lies in the field of computer programme, check whether it is claimed in
conjunction with a novel hardware and proceed to other steps to determine patentability with
respect to the invention. The computer programme in itself is never patentable. If the
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7N7gsted 7129 stEgofol M2 ATE ol Zoltks AZE0] XK tsto] MEAE 1T
S1A 5131t 102)103) &, 7|07} SWollRt Q= 7-9olle KBS sk Zoltt. o]2fdh Hej= vl=
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A2 FAEA] ¢z Aol o]k ¥isk= SW RoFE 85 He 1ol A dt Falsrt.
oA = AZE 0] AFQjo] v Fa5tEE104) Q17 ¥ o] 5o ThHE 7|ok= 4Md
o] ebge 4= Qlr}. QA AFE-3]9]A(Associated Chambers of Commerce & Industry of India
(ASSOCHAM))= 1%=7h A7 2 ME%M ool = AFFAL Hojof jitts =&
ot AL E o] 7|AES] FAE Fxltthe Z3 o), Q= Ao ALES 09 S5 w82 W
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contribution lies solely in the computer programme, deny the claim. If the contribution lies in
both the computer programme as well as hardware, proceed to other steps of patentability.”).

101) p. 9 (“'The inventive step’ must be a feature which is not an excluded subject itself. Otherwise,
the patentee by citing economic significance or technical advance in relation to any of the
excluded subjects can insist upon grant of patent thereto. Therefore, this technical advance
comparison should be done with the subject matter of invention and it should be found it is
not related to any of the excluded subjects.”).

102) para 4.5 of 2017 Guidelines.

103) Abhishek Sen, Guidelines for Examination of Computer Related Inventions in India, Aug. 31 2017
(“It appears that the Indian Patent Office is finally recognizing the fact that technology is
moving towards software innovation, especially weaving innovative software around existing
hardware to achieve the desired objectives.”). <http://www.asiaiplaw.com/article/41/2911/>.

104) Vaibhav Choudhary, The patentability of software under intellectual property rights: an analysis
of US, European and Indian intellectual property rights, E1.P.R. 2011, 33(7), 435-446, 446 (“India
is a leading software hub in the world and owing to its dominance over the software industry
the issue of patentability of software has become very important.”).
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105) Prigya Arora, Revised Guidelines for Examination of Computer-related Inventions (CRls), July 8,
2017. <https://iiprd.wordpress.com/2017/07/08/revised-guidelines-for-examination-of-computer
-related-inventions-cris/?utm_source=Mondaq&utm_medium=syndication&utm_campaign=View-
Original).

106) If, in substance, claims in any form such as method/process, apparatus/system/device, computer
program product/ computer readable medium belong to the said excluded categories, they
would not be patentable. ... It is well-established that, in patentability cases, the focus should
be on the underlying substance of the invention, not the particular form in which it is claimed.

107) The Patents Act clearly excludes computer programmes per se and the exclusion should not be
allowed to be avoided merely by camouflaging the substance of the claim by its wording.

108) oJailY, 44-459("AA 219 I 4 w7 E2 stEfoje] 24 52 Aol Latt 52 485}
= vk ue] A9 v a0l Jke Are YR st vlwke wi ok

109) F2= AR Wele 28t olalel, 44T gRole AaIEol that 714H 7loirl JeAS Sef 1
A" 8404 aEst=T, ol AdAoRE HEA I 7).

110) olsig, 45H(AA 7] AFo] B2 A ade] -8 FFE 8471 Eoll7INt ot g AEAS
1, 1 594 ois AR AT 2EA 840 27| Qle Aot U YA 842
712 A41et Zo] S5 Batiidol sidel=AlE 7Hashks A2E 1 AAE F83L ou|E 714
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111) JPO, v 7t T7RIERMHIZEIT 2 LR seHE#H(COMPARATIVE  STUDY ON  COMPUTER
IMPLEMENTED INVENTIONS/SOFTWARE RELATED INVENTIONS), 2018, p. 23 (“The EPO and
JPO both grant patents on software related inventions. At both these offices two separate
requirements are of particular relevance in relation to Computer Implemented Inventions (ClIs).
Firstly, the requirement that the claimed invention must be statutory “invention”, and secondly,
that the requirement must be novel and involve an inventive step. At the EPO, a method claim
that requires the presence of technical means (e.g. a computer, a network, the internet) is
regarded as an “invention” that is statutory in the sense of EPC Article 52(1). System or device
claims are always regarded as statutory “inventions’ by definition. It is therefore easier to
comply with the statutory “invention” requirement at the EPO than at the JPO. The focus on the
non-technical features of software related inventions at the EPO is directed to the inventive step
assessment, resulting in a more stringent assessment of inventive step compared to the JPO. The
difference between the two offices' approaches is significant, particularly when claims include
features which are considered non-technical. At the JPO, during the inventive step assessment,
no distinction is made between features which are technical and those which are not. At the
EPO, all the non-technical features which do not contribute to the technical character of the
invention are not taken into account when assessing inventive step. This approach does not
necessarily require a secondary document to be combined with the closest prior art in order to
conclude that the inventive step requirements of the EPC are not complied with. In particular,
in software related inventions concerning business methods implemented on computers, there
is often not enough technical content in the application to allow the applicant to present a
claim that could eventually be considered inventive at the EPO.”).

112) 35 U.S.C. § 103 (“A patent for a claimed invention may not be obtained, notwithstanding that
the claimed invention is not identically disclosed as set forth in section 102, if the differences
between the claimed invention and the prior art are such that the claimed invention as a whole
would have been obvious before the effective filing date of the claimed invention to a person
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having ordinary skill in the art to which the claimed invention pertains. Patentability shall not
be negated by the manner in which the invention was made.”).

113) Paxton M. Lewis, supra, at 29-30 (“As discussed above, the second step of the Alice framework
conflates Section 101 for patent eligibility and Section 103 for obviousness. This is problematic
because the statutory language for Section 103 requires that the claimed invention as a whole
be analyzed for obviousness against the prior art.”).

114) Michael Gershoni, supra, at 313 (“Additionally, like in Leapfrog and Alice, the mere application
of an abstract idea to a generic computer is hot deserving of patent protection. Therefore, it
could be strongly inferred that the invention in Alice could have also been invalidated as
obvious to a person of ordinary skill in the art.”).

115) HAF]E 9A11.

1160) oA 2003. 5. 16. A3l 200153149 4, ofHH 2008. 12. 11. AL 20075494 #4, HfHH 2008.
12. 24. A3 20075265 #4 5.
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135) l=9] W o= F444 otolHol(abstract idea)7t FAQAA7} wll-¢- F23H MU T1710] F3IA| 9
st A9, HoE 7|83t v} Qlth. Paxton M. Lewis, supra, at 30 (“The abstract idea category is
exactly that: abstract. And because the Court has explicitly refused to define what an abstract
idea is,160 it is unlikely that the Alice framework will provide any more clarity before
unnecessarily invalidating more computer software patents for patent ineligibility.”).

136) Paxton M. Lewis, supra, at 15 (“Next, the Article goes into detail about Alice, and then discusses
the aftermath of the case in the lower courts. This Article walks through the related issues,
mentioned in the paragraph above, that arise from the two-step analysis for patent eligibility
of an abstract idea. It proposes two alternatives to resolve the current issues: (1) eliminate step
one and change the language of step two to properly explain the Court's concern of preemption
rather than obviousness; or (2) accept the consolidation of the analyses for patent eligibility and
obviousness, but clarify the guidelines to prevent Alice from becoming an unmerciful patent

killer.”).
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31) Stefan Bechtold, 3D Printing and the Intellectual Property System 19 (World Intellectual Prop.
Org., Working Paper No. 28, 2015).

32) Neil Ballinger, The Proliferation of Artificial Intelligence in 2019 Could Lead to a New Talent Gap,
Drum: News (Jan. 29, 2019, 4:35PM),
http://www.thedrum.com/news/2019/01/29/the-proliferation-artificial-intelligence-2019-could-1
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33) See Robinson & Smith, supra note 28, at 364-65.

34) Id. at 365.

35) David S. Levine & Ted Sichelman, Why Do Startups Use Trade Secrets?, 94 Notre Dame L. Rev.
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FHAY YY) (European Commission)= MZ-# H|o]E ko] thet mj=uio]] Lol A
SO gt QlAZS]E JHAISFEE D) FE AT HlolE Ao A= tr3) o] dgstal

62) T.D. Williamson, Inc. v. Laymon, 723 F. Supp. 587 (N.D. Okla. 1989); Smith Int'l, Inc. v. Hughes
Tool Co., No. CV 72-1231, 1986 WL 4795, at 1 (C.D. Cal. Mar. 12, 1986), 839 F. 2d 663 (Fed. Circ.
1988); Bristol-Myers Squibb Co. v. Rhone-Poulenc Rorer, Inc. No. 95 CIV 8833 2001 WL 1263299,
at 3 (S.D.N.Y. Oct. 19, 2001).

63) W.R. Grace & Co.-Conn. v. Interact, Inc., 60 F. Supp. 2d at 319.
64) Microsoft Corp. v. AT&T Corp, 550 U.S. 437 (2007).

65) 1d. at 449.

66) 35 U.S.C. § 271(9).

67) 35 U.S.C. § 271(0).

68) Ebrahim, supa note 55, at 22.
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69) James Nurton, European Commission Proposes Strategies for Data and Al, February 20, 2020,
available at https://www.ipwatchdog.com/2020/02/20/european-commission-proposes-strategies
-data-ai/id=119068/ (last visit on October 25, 2020).

70) 1d.

71) 1d.

72) Article 52 (Patentable inventions) of EPC [38], [39]
(1) Buropean patents shall be granted for any inventions, in all fields of technology, provided that
they are new, involve an inventive step and are susceptible of industrial application.
(2) The following in particular shall not be regarded as inventions within the meaning of
paragraph 1:
(a) discoveries, scientific theories and mathematical methods;
(b) aesthetic creations;

60


https://www.ipwatchdog.com/2020/02/20/european-commission-proposes-strategies-data-ai/id=119068/
https://www.ipwatchdog.com/2020/02/20/european-commission-proposes-strategies-data-ai/id=119068/

‘ A ‘

o fH=s4 rjoj=ztel
(1) 29}

EPOS] S31414 7ol Setelof i A
o sk k79 A9 oIS B, AR, 59 L AUUAS
DelEE AtoR Urk o ol A4Y, 04 el HEE M oL g, AL

(o]
H 24 (discrimination analysis) §°| Ac}h.74)

T
FSE
e
oB,
k=)
rd
r
_O|L
2
5
1 Ho
:
u
=
[-'O
of
N
or
_\:__l‘
A
o
i)

(2) QBAET} 71 ARk Tt A7)

FHESE G0l Wid 201949 8¢9 194+ 24 RHES 2 Al10= A2700] vzt FHES3

(c) schemes, rules and methods for performing mental acts, playing games or doing business,
and programs for computers;
(d) presentations of information.

(3) Paragraph 2 shall exclude the patentability of the subject-matter or activities referred to
therein only to the extent to which a European patent application or European patent relates
to such subject-matter or activities as such.

[38] Amended by the Act revising the European Patent Convention of 29.11.2000.

[39] See the decisions of the Enlarged Board of Appeal G 1/98, G 1/03, G 2/03, G 3/08, G 1/16
(Annex ).

73) EPO, Guidelines for Examination G-1I, § 3.3.1., available at
https://www.epo.org/law-practice/legal-texts/html/guidelines2018/e/g_ii_3_3_1.htm (last visit on
November 1, 2020).

74) 1d.

75) 1d.

76) Article 10 (Management) of EPC
(1) The European Patent Office shall be managed by the President, who shall be responsible for
its activities to the Administrative Council.
(2) To this end, the President shall have in particular the following functions and powers:

(a) he shall take all necessary steps to ensure the functioning of the European Patent Office,
including the adoption of internal administrative instructions and information to the
public;

(b) unless this Convention provides otherwise, he shall prescribe which acts are to be
performed at the European Patent Office in Munich and its branch at The Hague
respectively;

(c) he may submit to the Administrative Council any proposal for amending this Convention,
for general regulations, or for decisions which come within the competence of the
Administrative Council;

(d) he shall prepare and implement the budget and any amending or supplementary budget;

(e) he shall submit a management report to the Administrative Council each year;

(® he shall exercise supervisory authority over the staff;
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(support vector machine), ‘52 & (reasoning engine)

(g) subject to Article 11, he shall appoint the employees and decide on their promotion:;

(h) he shall exercise disciplinary authority over the employees other than those referred to in
Article 11, and may propose disciplinary action to the Administrative Council with regard
to employees referred to in Article 11, paragraphs 2 and 3:

(i) he may delegate his functions and powers.

(3) The President shall be assisted by a number of Vice-Presidents. If the President is absent or
indisposed, one of the Vice-Presidents shall take his place in accordance with the procedure
laid down by the Administrative Council.

FHEBSZF A1020] tholA= Decisions/opinions of the Enlarged Board of Appeal G 5/88, G 7/88,
G 8/88, G 1/02 (Annex I) Iz, FHESIRY A10x2 A3Fo] tisiA+= The decision of the
Administrative Council of 06.07.1978 on substitution for the President of the EPO (O] EPO 1978,
326) A=

77) Buropean Patent Office, Guidelines for Examination in the European Patent Office, available at
https://www.epo.org/law-practice/legal-texts/guidelines.html (last visit on May 30, 2020).

78) O] EPO 2019, A80.

79) https://www.lexology.com/library/detail.aspx?g=58510afa-7a40-4766-9624-488765ed76bd
(last visit on October 20, 2020).

80) Artificial intelligence and machine learning, Guidelines for Examination G-II 3.3.1 available at
https://www.epo.org/law-practice/legal-texts/html/guidelines2018/e/g_ii_3_3_1.htm (last visit on
October 20, 2020).

81) Id.
82) Id.
83) Art. 52(1), (2) and (3) of EPC.
84) Id.
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85) Id.

86) Id.

87) T 1358/09 (Classification/BDGB ENTERPRISE SOFTWARE) of 21.11.2014.
88) T 1784/06 (Classification method/COMPTEL) of 21.9.2012.

89) Artificial intelligence and machine learning, Guidelines for Examination G-II, 3.3.1 available at
https://www.epo.org/law-practice/legal-texts/html/guidelines2018/e/g_ii_3_3_1.htm (last visit on
October 20, 2020).

90) Patenting Artificial Intelligence and Machine Learning Innovations in Europe, October 2018, avail
able at https://www.jonesday.com/en/insights/2018/10/patenting-artificial-intelligence-and-mac
hine-lear (last visit on October 30, 2020).

91) G-VII, 5.4 of the Guidelines for Examination at the EPO.
92) T 0641/00 (Two identities/COMVIK) of 26.9.2002.

93)https://www.jonesday.com/en/insights/2020/04/ip-protection-of-artificial-intelligence-in-europe
(last visit on November 5, 2020).

94) T 0697/17 (SQL extensions/MICROSOFT TECHNOLOGY LICENSING) of 17.10.2019.
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95) T 0731/17 (Object persistence/MICROSOFT TECHNOLOGY LICENSING) of 15.1.2020.
96) Patenting Artificial Intelligence and Machine Learning Innovations in Europe, October 2018, avail
able at https://www.jonesday.com/en/insights/2020/04/ip-protection-of-artificial-intelligence-in-
europe (last visit on October 30, 2020).
97) 292l HA2 “Food Container'o|t}. o] ARMoA FHES|H-S "TgAte] X0l FHES| R Ag1R
o} FHESIRSF 3] A19x9] 872 FFHA] et 1 AdZAHsHAA 20204 149 279 EdA0A &4
AZBARE 52519t See EPB 2019/45.
98) U9 HAL "Devices and Methods for Attracting Enhanced Attention"©]t}.
99) o] ARRtolA FHESIH-Z "UEAY] Aol FHESRY A81Re} RFHESZRY 3] A|19R9] 84S 35
SHA] Zgit' 2 A ZAGSHHA 20208 1€ 279 EURIOIA EUAEZEARES SLDotATt. See EPB 2019/45.
100) https://www.foley.com/en/insights/publications/2020/04/hidden-layers-between-ai-patent-policy
(last visit on October 20, 2020).

101) T 4h Al FefliBSERHORRFHEROMERITE, <72 F2019, Vol. 72 No. 8, 44H, available at
https://system.jpaa.or.jp/patent/viewPdf/3303 (last visit on November 10, 2020). ZL1Hol|x B3}
I A He e dgsiglo B E ofst S5 A FXFolth

102) HA Fearme, AIRBSERfiIC BI 3 2 R A Flic >\ T, available at https://www.jpo.go.jp/system/laws/
rule/guideline/patent/ai_jirei.html (last visit on November 10, 2020).
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Figure I: Conceptual representation of artificial intelligence terminology.

Source: Tabrez Y. Ebrahim, Artificial Intelligence Patent Infringement, p. 11
available at https://robots.law.miami.edu/2012/wp-
content/uploads/2019/03/Ebrahim_Patent-Infringement.pdf (last visiton July 17, 2020).

IAstEe =5

Machine Learning Conceptualization

(v pata initiation ”[ (2) Training Data h{:a) Trained Modelth) Predictions ]

Figure 2: Conceptual representation of the machine learning process

Machine Learning Entities

[(1)Develuper H (2) Trainer H (3) Tester HM)Predicmr ]

Figare 3: Conceprual representation of the mochine learning entities.

Source: Tabrez Y. Ebrahim, Artificial Inteligence Patent \nfri_ngeman"r, p. 11, avaiable at
hitps://robots.law.miami.edu/2019/wp-content/uploads/2019/03/Eorahim_Patent-Infingement.pdf
(last visit ory July 17, 2020}.
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ot ol Aol EFHA FEEH Ao Bl FEsAY S5SAEE s sl EAH.
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(2) F33AFAEY MR FFEPATHOIHE TH2E)

gAIBTICIE o A7t 2 2018 Ao AldE ZARNH FA| HolElE sl ddsH
olg &8 = Ue A gulE At H*7H7‘*°1E'Jfﬂ olsiEtt. 1 Eadof iz %%ﬂﬂl%‘_—%
243k Zlolal E5jdely A2 3= ARdE 7FA7E Sle HlolEe Bl 15 A=
Y 0= oGS FEIT 7P W2 ARl AVIE . 12y ?HE A5 7HA] HlolE o]
< AP o9, I, A8 52 B3 AHEAR] JAEE SE5HA 713 ST
HElo]8 AHE vl SA9] dlS7ksAde] WAL o] = flste] ASadE 7HAE Heg =St
] dolut glog ol gl sl Hiai7t Ad /el k= 2ol A=

=9 &S 52 FAISHEA Zled] ARt el dieh gt LA A
AE AR ESke 5 HF¥E HESKe Aol HiFEsHL A==, oA Mz #F48E
Zlo] ASTlolEl o] Aot RAZATAH 2&olH.

=

3) Wrlopt L R5| = (A2 A38) ) 38494 (1512, 20209).

4) 7iHo] HpAFS| = “Al4A} Aol At AFA A ol B3t AEL AT AR A67d A4 A|470% 0]
A A4745|012](20179). Follle Ef25|2 "Kgo2 Ko}l tiFf Hoje 2] W4 Ho ylE 708 A2
A34-35%°]2] (20179).
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TAZE DRRIAE Bdshs 7IEo R s ARt ERielt A%eTtE wdehe 2dieR AR

o= JEHAY 7IeAR] Ho g A9 8710= Sl Qlrt. J2E= Aol tis] AlLHA &
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TR LEAHLE AL ATE BAL FASR APol sl T3 Ay T 5 9
ok ot QBAS B BRI AGHILEYS ofZolbke FIA Hlole telde]
AR A HAE A9l 2 vt ot stefeke ol Bl 7 ASe] Aoz
W7} SIERTL Ble] B4] MOE HER Fart ki & 4 Gk AP Ur. 19T el
gaig mefetol=ak WSl So] Z4] FASE A ozt Asit QI ol vlol e
FaAe] el Sl AAAe] B 4% WAE 759 U Bast Ieky A

U2 B4 SIS Aol AXAIAR AERIOE S F St thE AApEAe] o)
A% ol solde] waznEle] AES ZIdst Ak

N

5) Felix Cohen, Vicious Circle, Transcendental Nonsense and the Functional Approach, 35 Colum. L.
Rev. 809, 815 (1935)
“The vicious circle inherent in this reasoning is plain. It purports to base legal protection upon
economic value, when, as a matter of actual fact, the economic value of a sales device depends
upon the extent to which it will be legally protected.”

6) Btel aA9y] [FHE] “HEAQ Ao tepslet muete] BA" AL Al77E (20159),
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II. A3A% FZE AT Text and Data Mining(TDM)Q] |3 QA
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1. 3859 lojguiold HaAFE9] ¥ e

2. 859 toleutold  HAPAY] HwHA HE

V. AZAY AA/AEE F dlolgutold WG A aeARtE v HE

. AR A39K2020.11.2.D9] Helejatold W F49] A
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L ATEA| W TDMIEOIA At e ofat AbdA WA 2R
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V. Ao

I. M4

ARERIEIHIO] oJs AE glofefuy HlolEAlS RASHAY AsAs7ES flsh HlbolezRE &
23t glo]ejyt dloJE] Al(dataset)S FHACZ d|o|Eulo]yd(text mining and data mining) Sh=
o] @A glolHaAYAY o] ¥A| F shetal & 4 Sltk & HHolE Y IS A (S
o] S flste], & tige] FEo] FA1} A4S SRk W ICT7 &9 EHE flsiAle

1) * o] 2220204 1149 194(F) “SRF A A2 [P} IT HA] F84%" ok FAI= 2020 =4
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2) HlolEAle] E5|HAr HoHRMS Ast 2 B0 B2AE, o], “UFAls sh45d HolHAE BESE ¢gt
E5HAr 8 AF A7, AR, Aleds, HEAAIAARSES], 2020.7, 89~178W X,

3) & o A& =4, Hweb) ol GRE & o]n|A|(image) HIOTEAlE =sto] EAok= -2oll= of& olnA]
o dsixE FrPF AFEE 7L S 7FsAd0]l JornE o9 HolEAlS thEETsto] AXA
(storage) ol BEok= F= “BAY “AE7o sidota, AXAA 7= EAE WA AeHe Hej2 2
7Fs/go] Qltt.

4) AP AZEHMEE A16933%, 2020. 2. 4., EAFIS 2020. 8. 5. AF= A} A AZHH A35229]5(A
ZHE9] FA3E 0]8)2 + A2HAH A1 2020. 5. 27., HE A16600%, 2019. 11. 26., AR 744 7+
oA E&f A35%2]30A4] o3t Aol 3hH 20204 11€¥ 2 AZFEY AH/NHHM3IADoN| AL 35R9]5(A %
E9] 343t o) X2 352Y6(HAES] FHTL o-]) 0 o]Fotal Ut o]st, o] S04 -7 AW
g 3018 239 WET A= ol MAFAZIABAIZNY AAFHS AA= gt

5) tad, “digoly &3} 9F A5 /S Y3t Text and Data Mining”, HEAE 2018. 12. 242 =,
) ARl W2 4290 g tisf tad W ohaI Zol Aokl itk = “TDMO] tis] |
A3029] ‘ArHol-&-Z I3t BAl A3 A3529]20] wE AZHE o] §IPo A TAH BA 1S 1T
# o}, a0 E TDMS ¥ 1+30] ZEE+ AP 432 otel= HollA gHAZE Qint. shH, A=

H A35x2]39] ‘AZEQ] TAT o]] o] TDM| F&E 7FsAo] IS ¥4 &= oy, TDMI
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II. A3A5 FZE9 AATAAL ‘Text and Data Mining (TM)2] HH
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Az 714 et E A3AE 7 ElolEAlE ol8she 492t st EE 1 AI3Ae} Atefol] fast
7|z3t0] o= o AEHA o EE EHY A= AVIA g=t-

7) O]EH} HAYF®) A3AS oAM= L F2FE2 A8 (neural network)®] FEHHHE F5ohs Z21H

523 A (neural network)A HEE HISHE kE(node) Atel9] Agtolu A T3t 75 HE
(Weight Parameters) F-2(AFED)= 4= Atk o714 A7FG2 79 A =] 2o 7MA wh=
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A B B4 ol AXE 25 ALY ARIEH(0T) 71 Bt ST AR 714 52
Esl= Ao Ex}xqo]q-ﬂ)

A== 24 ‘3*4 5“’—‘45 o, AT F2E =S W= S S5 ok % s ves ‘?_}74]‘3]‘:}
Esd 29 AT5A5Y ZdEA). o] IFS B9l IFAlT TR IHS S5 HY ISR &
TEo] Ztt10)

tha 2=, 3) o]&AHuser)7t ol2iet shsH 2 JIFA 52 T ol-&seAoF 5 &3l ARES
£ Igo] AlEckesd 2d A9 o8+ D o]-8A= s Xl QIEAsolAl A== TlolElet
A HE= Y(input)shal, sksE QIEAS2 ol &AM Yshe 34l AdE WAl FeES &
H(output)stA e 2d AFA59] ] HA)). 1D

AZl5E QIR s AAEO] Ao A= o]2H) Text and Data Mining' A& ¢t Y
0] AFo] =i Ut} FoflA £ ﬂxﬁ,ﬂ AZAIeZ shsd= Fls AT &9 Eﬂo]‘ﬂur |l Al
< 40 E 3tk & okgE 2d9] 3Rl so] L= H Ssoll gt tlolE(Ho]EHo]A, HolE
A, BldlolE 5ol 7Rtste] 45es WAl 71AIsks= AR = Aol Fasit. 17 HlolHu HolE
Ao 43} o] gagE HH, 11 HlolE 5o] BRRlo] AR 7HA = A=l 3M, 248, £
Sl = 5
H
u

1 AR S A8l BRI Za o] Ysks Aol T Azt
o2 B7HE & A, 18R] o AL BAPE ARk o= SlEA o157 S8 AR

A dtog wWezl 9tk o]EH ‘Text and Data Mining' @ AZHE Agt EAJo]ch.

I 7239 dolgutold w3 F49 49 e vmyy AE

F9=9| Ho[E{0i0|'Z(TDM) M2 HHe| Y WE

(D) FHAKED)Y] 8 3Jd=2 J=, =Y, ZFA 52 201485 H SAH O Z o]EHE Text
and Data Mining' 2] A2HH A3t A9} #Hso] HHHo| TDM S A EE18S }?1273']'»\
th12) o], 20149 69 195E AJFE = AZHEH A29AZX(MEAA At F5H9] "9AE
tlofE 4% 913t EAN1319159F =0 2017 7 AAAH (2018 3 1Y A1) A60d=]

9) iRkRZAT W, AitEE, 20H.

10) g2 fE, AiEE, 28H.

11) WRREZN W, mifeE, 29~30H.

12) 28 “Hdlo|g 9] AAQLHA BS”, Tz, 54 A728%, HEXES], 2018.4, 105~1169.

13) 9= 20149 6 7§74 A2-HH(CDPA) A290A% 922,
<http://www.legislation.gov.uk/ukdsi/2014/9780111112755) Z=.

14) “29A Copies for text and data analysis for non-commercial research
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TDM@E60d Text and Data Mining) H&(exception) ZZOINE & 4= Ut} ESH TFPAE=

15)

16)

17)

(1) The making of a copy of a work by a person who has lawful access to the work does not
infringe copyright in the work provided that—
(a) the copy is made in order that a person who has lawful access to the work may carry out a
computational analysis of anything recorded in the work for the sole purpose of research for a
non-commercial purpose, and
(b) the copy is accompanied by a sufficient acknowledgement (unless this would be impossible for
reasons of practicality or otherwise).
(2) Where a copy of a work has been made under this section, copyright in the work is infringed
if—
(a) the copy is transferred to any other person, except where the transfer is authorised by the
copyright owner, or
(b) the copy is used for any purpose other than that mentioned in subsection (1)(a), except where
the use is authorised by the copyright owner.
(3) If a copy made under this section is subsequently dealt with—
(a) it is to be treated as an infringing copy for the purposes of that dealing, and
(b) if that dealing infringes copyright, it is to be treated as an infringing copy for all subsequent
purposes.
(4) In subsection (3) “dealt with” means sold or let for hire, or offered or exposed for sale or hire.
(5) To the extent that a term of a contract purports to prevent or restrict the making of a copy
which, by virtue of this section, would not infringe copyright, that term is unenforceable.”.
P2 NEAZEHE(2014¢ 69 19 Al@)olA et 2 7|5 A9 A2 THS ZZSHES vl dAdd] A+
£ 93t Hlole B4 fIsiM AREA AZE 52 ol 5 ULE HAE Ho]d(text mining)¥} H|oJEwt
o]d(data miningle Bz A20AZX(EEAE A HH9| GAE U Holg B4 I3 A, Copies
for text and data analysis for non-commercial research) 7#4-& Ad3l%tt. o] TDM& st A +482
HIG 2 A7-524S 913 TDMOY| QoA #2HE 5 A3 A= Y& A&ds)7t otk A 24t
Y AHELE B F AVt glvks A £795] g Aol 297t vk A8 518802 A= A Htd
S HGRE A7E @A BlAddE] AFEANRE ffste] AR 7]Eo) et MAREA S 367 siA EAIE
AE & A AN E7FsT olF7t itk sig EAlEC] tigh SXHEAIQFE FE35] ol sHof gtk o]
oh ol fo3 M2 g EAlES old 2 ARESh= B9= MY AZAA T 2 4 eugE o] FRol=
AR T o RHEE W9 APdS|ES Whotok ob, sid BAlES A1&EAY] s1g glo] Ashe ASole
T OE AZAAE olojd 4= A, dfiF EAlES 11 o|¥ BE BH o g AAES stk EAlEo] He
Hrje oo,

=249 20179 AARAFAEREO1Isd 39 19 AF) Ale0dzxe] EEZ <
https://dejure.org/gesetze/UrhG/60d. html) F=.
§ 60d (Text und Data Mining)
(I) Um eine Vielzahl von Werken (Ursprungsmaterial) fiir die wissenschaftliche Forschung
automatisiert auszuwerten, ist es zulissig,
1. das Ursprungsmaterial auch automatisiert und systematisch zu vervielfiltigen, um daraus
insbesondere durch Normalisierung, Strukturierung und Kategorisierung ein auszuwertendes
Korpus zu erstellen, und
2. das Korpus einem bestimmt abgegrenzten Kreis von Personen fir die gemeinsame
wissenschaftliche Forschung sowie einzelnen Dritten zur Uberpriifung der Qualitit
wissenschaftlicher Forschung offentlich zuginglich zu machen.
Der Nutzer darf hierbei nur nicht kommerzielle Zwecke verfolgen.
(2) Werden Datenbankwerke nach MaBgabe des Absatzes 1 genutzt, so gilt dies als iibliche
Benutzung nach § 55a Satz 1. Werden unwesentliche Teile von Datenbanken nach MaBgabe des
Absatzes 1 genutzt, so gilt dies mit der normalen Auswertung der Datenbank sowie mit den
berechtigten Interessen des Datenbankherstellers im Sinne von § 87b Absatz 1 Satz 2 und § 87e
als vereinbar.
(3) Das Korpus und die Vervielfiltigungen des Ursprungsmaterials sind nach Abschluss der
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20164 109 7§ ‘AZAAQAHEE (Code de la propriété intellectuelle) A|122-5% A|1& A10%
o] FA1920) 9 A342-3% A|552122)23)9] FAHE A5 HEA TDMS 58314t}

Forschungsarbeiten zu loschen; die offentliche Zuginglichmachung ist zu beenden. Zulissig ist es
jedoch, das Korpus und die Vervielfialtigungen des Ursprungsmaterials den in den §§ 60e und 60f
genannten Institutionen zur dauerhaften Aufbewahrung zu iibermitteln.
=9] 20179 HEARAH(2018E 3¥€ 1€ AlY) A60d=ol w2, EAE/Ho[E ulo]yd W7o A4
Hog2H 2AX 07 TDMZ o1&t HATHL & 4= Qieh. o] 9AE/Holg nlolid HAFA(60d%)ol wE
9, H|FEHo]1l & A H49] TDMZ oA = Arsste UHoR BRI AZtEs EAIT 4= A =3
o AFAS(ADE o] glolEHo]2ql Z3A(Korpus, corpus)E SHET H4 22 A3AA S5k
|5t o] ZxXA(korpus)2t otJXHE(UrSprurlgsmrlateri2t15)94 EAE AT A9 T7 T AHA|E]ofof 5t
N HHFFOIBAB)S SREoloF Tk, Ttk EAT 9 7S HE archives), HEF, THAA 50|
FT+ WAl B7ItE BESHE AL 618 o A
19) =2 20164 7§ X APAHEH (Code de la propriété intellectuelle) A|122-5F YEL,
<¢https://www.legifrance.gouv.fr/affichCode.do;jsessionid=BA3D626674869DA4C6AADA17FFF4BD9
5.tplgfr26s_1?idSectionTA=LEGISCTA000006161637&cidTexte=LEGITEXT000006069414&dateTexte
=20191030) #=.
20) Article L122-5
Lorsque 1'oeuvre a été divulguée, 1'auteur ne peut interdire :
1° Les représentations privées et gratuites effectuées exclusivement dans un cercle de famille ;
(.)
10° Les copies ou reproductions numériques réalisées a partir d'une source licite, en vue de
'exploration de textes et de données incluses ou associées aux écrits scientifiques pour les
besoins de la recherche publique, a I'exclusion de toute finalité commerciale. Un décret fixe les
conditions dans lesquelles 1'exploration des textes et des données est mise en ceuvre, ainsi que
les modalités de conservation et de communication des fichiers produits au terme des activités
de recherche pour lesquelles elles ont été produites ; ces fichiers constituent des données de la
recherche ;

21) ZFA 20169 B A HAQAHEHE (Code de la propriété intellectuelle) A|342-3% YE2,
<¢https://www.legifrance.gouv.fr/affichCode.do;jsessionid=BA3D626674869DA4C6AADA 17FFF4BD9
5.tplgfr26s_1?idSectionTA=LEGISCTA000006161661&cidTexte=LEGITEXT000006069414&dateTexte
=20191030) #=.

22) Article 1L342-3
Lorsqu'une base de données est mise a la disposition du public par le titulaire des droits, celui-ci
ne peut interdire :
1° L'extraction ou la réutilisation d'une partie non substantielle, appréciée de facon qualitative
ou quantitative, du contenu de la base, par la personne qui y a licitement accés ;

()

5° Les copies ou reproductions numériques de la base réalisées par une personne qui y a
licitement accés, en vue de fouilles de textes et de données incluses ou associées aux écrits
scientifiques dans un cadre de recherche, a l'exclusion de toute finalit¢ commerciale. La
conservation et la communication des copies techniques issues des traitements, au terme des
activités de recherche pour lesquelles elles ont été produites, sont assurées par des organismes
désignés par décret. Les autres copies ou reproductions sont détruites.

Toute clause contraire au 1° ci-dessus est nulle.

Les exceptions énumérées par le présent article ne peuvent porter atteinte a ['exploitation
normale de la base de données ni causer un préjudice injustifié aux intéréts légitimes du
producteur de la base.

23) ZfAE 20169 108 ‘A A4
5hHA TDMZ 3185ttt & 54
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< d=Z 20149 AERE JEEA(text and data analysis)©ll TR HEAIRNFE0] AATH29A
X) o] AL FHEA o] "BFAH F&of o5t RARE RS HF 22 (for the sole purpose of
research for a non-commercial purpose) o= A& 270 F 3ttt ESt 201649 9¥ 14Y9]
THE FHAT AR (2016/0280 (COD))NAE FHEA (Text and data mining)ol] I3t HE
Aol JATHIR), olAE AHEEAS AF7]F (research organisations)®] &
(scientific research)2 2402 gt AL 707 511 Qu} Yo} EAoAx 20184 3¥ 19+
B A== AR = JEEA (Text und Data Mining)ell ¥t @2 Agt #42 & &
AATHOE0d &), o|AE AREAL sk A4S Yol (fiir die wissenschaftliche Forschung), 1
23l vAAA EHo7 & Z(nur nicht-kommerzielle Zwecke)& ZACE sl Utt.24)

SHH F=F AZER(CDPA) A292AC) tishA Y] hipEilns= FJEEAS AAIRE 439 A

A o]g-2 7FssitfEte, 4 AAE I 710l she A2 F8EA et A2 IA mie-

%
Asteha B7Kie:29)

-

o]
=

2) FHAHEV)S 20199 "EAEUO|Y(text mining)/HOIEFteld(data  mining) (°]5}
TDM )& 13t YRS nlAstaiet. o] A9 A4 TDMol tizt 5 W sl=o] dist 5L
Z 71&0] nFAE|QltHs HolA] 29} 71Itt.20) ojof whel G At SlY=toAE THEAT 1]
A 54 9] Aeolle AR 5 dEAe] 59 glo] TDM & 98 AdES €83 4 At

o] EUAI A3z & A4z0] Wi=H ERIS] AXES &85 HIAECL) Hlo[g] nfo|yd(TDM)2 SHE
AT BA E EIRAITY] S5 BAgol] 13t HH07 8¢t

€ 24T Aoz ANt SARRE AAE(A122-5% A1 A102) E= HolHH|o|A(H|342-3% A5%)
£ EAlsk: A2 518"t TDMO] 7414 A3z, 47 S & A44E 9] HE 5ol diside A8

gl 22 (décrenll st Ut

24) 9=, ZPA 5 5 EUY ‘Text & Data Mining Exception’o o5t 2 4¥ =3K“ Changing Laws
in the EU")9 ¥9& A& dgfixy, “Legal Information Platform’[Available at,
https://www.clarin.eu/content/legal-information-platform] #=.

25) EBFERL, "o 7o EMER AR, BARHASE HINHRELSIEFZEA(RCLIP), 2017.9.9. &, [Available
at, https://rclip.ip/2017/09/09/201708column/ ] &=,

20) o] AL T 7|19 S5 YHoE AXE 7| Hatide] Azl AL i o] HPHo] X|&5fA
HokE] Q131 o]F o83 AEL JPREI MEE 7| AEGHiA St = FAE Ao wHget
Aot} AF7HA] A AzFEH| High Hrkes o ds] HiEet Y22 FaESHA|TE ARbE} 7|e Bt
o] Ad 4} 4 2Yot= N4 o] &EoEH A XL o] A} BFo|A WA ESAAE 1 3
=0 tig 24 9 Bk}l 2A]9] o] ot 1A o] X2 HYAE T 4L Yok SHFlA
A& 78 HetdZ o] & 5= UES 7|E9 AL} ARt #82 4T Aotk 5] Y FHAFH
A9 AAHE E AZRRIF A ofl2jet AlRHException or limitation)oll BeF #40] A, Al w5 9 Z3HF
AF BE Jopo|A o]&E= YA 7|&E Eolol= A ofF7t HeelA] ggitt. 124 o] FofojA] HlojEH|o]
AR SRR, FRARAZARY 9D FHFEHEEIHAI ] FAH o 2je} ARt #7452 /g7 o] ALl ololA o
W AEe] 7150 AR sEaTE Y 4 tks 27 AZIEIH. olof whet sk A, 4l £
9 ZogAE BEY A5 FEATHY Aot Alg 82 MEL 089 T4 AHETFSHA =T 1
A3} §AEQ} Hlo|g uioly 7|&9] o], HA[E oA +YEH A 2|1 kA H2of gt ol
o} Algt #A4S AL} ol IS YT Aolth
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27) Article 3 (Text and data mining for the purposes of scientific research)

1. Member States shall provide for an exception to the rights provided for in Article 5(a) and
Article 7(1) of Directive 96/9/EC, Article 2 of Directive 2001/29/EC, and Article 15(1) of this
Directive for reproductions and extractions made by research organisations and cultural
heritage institutions in order to carry out, for the purposes of scientific research, text and data
mining of works or other subject matter to which they have lawful access.

2. Copies of works or other subject matter made in compliance with paragraph 1 shall be stored
with an appropriate level of security and may be retained for the purposes of scientific
research, including for the verification of research results.

3. Rightholders shall be allowed to apply measures to ensure the security and integrity of the
networks and databases where the works or other subject matter are hosted. Such measures
shall not go beyond what is necessary to achieve that objective.

4. Member States shall encourage rightholders, research organisations and cultural heritage
institutions to define commonly agreed best practices concerning the application of the
obligation and of the measures referred to in paragraphs 2 and 3 respectively.

28) Article 4 (Exception or limitation for text and data mining)

1. Member States shall provide for an exception or limitation to the rights provided for in Article
5(a) and Article 7(1) of Directive 96/9/EC, Article 2 of Directive 2001/29/EC, Article 4(1)(a) and
(b) of Directive 2009/24/EC and Article 15(1) of this Directive for reproductions and
extractions of lawfully accessible works and other subject matter for the purposes of text and
data mining.

2. Reproductions and extractions made pursuant to paragraph 1 may be retained for as long as
is necessary for the purposes of text and data mining.

3. The exception or limitation provided for in paragraph 1 shall apply on condition that the use
of works and other subject matter referred to in that paragraph has not been expressly
reserved by their rightholders in an appropriate manner, such as machine-readable means in
the case of content made publicly available online.

4. This Article shall not affect the application of Article 3 of this Directive.
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29) Authors Guild. Inc. v. Google Inc., 804 F.3d 202. (2d Cir. 2015); Authors Guild v. HathiTrust, 755
F.3d 87 (2d Cir. 2014).

30) YE2 20099 ARHHGAZARH) S AHE A47x0]70] AAAL HHlolE)7F AEJIHUS 59 AsHA
Hohs 7)&3 EAL BHejlR] B35l Yot 124 A=skE 2o S uiikel HAAHAL FEsi=
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31) 20189 7§78 AZEH (201998191 AlF) of dsiil=, L& E58 dHolX]

(http://www.bunka.go.jp/seisaku/ Chosakuken/hokaise1/h3O_hoka1sei/) ZHZ.

32) A, HAEAZE Qo] Y2 FAg WAL AAE-HgERolE (R E A7HEE A30x9]

4HE ZQEE- AR, A1275(2019 7RES), A2 9Y9e], 2019.9, 29~61H =,

33) d& AEH AR0RJ4(AFE] BEE AMY = A9 g HHOE oA Y= ol8)
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28) Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain
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Market, OJ L 178, 7.7.2000, pp. 1-16.

29) “1. Where an information society service is provided that consists of the storage of information
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A 59 Aol Mm(HE, 7tE, HAL AR)E st

10) HABS S iF s, BTN (EZEHRY 27 4L fSHE) ~
<¢https://www.jsrt.or.jp/data/citizen/housya/flow-01/).

11) QAL oA}, SRAHEEANN), THSAL 718 JE8FAR E =7 TAE Tttt

12) HA ZEEROREEIC T 2458t (https://www.mhlw.go.jp/shingi/2004/06/s0623-15m.html).
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22) WA/ @G/ AdAT, A AE71AL
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nj=rol A Q] HIZHERO] ZeElo|HA| Ko = AR 0 R ApgAlo] BAA 9)al, E3] Z]3 Folol
i 7IEARI0] o]FolA Urt. £ =oke] /iEHo Y JAHA|S] AR&~fAlol TsfiAl= FTColl HA
Hgto] glow, PRTF AP419] ZEtoHA] A et Z-fofli= FTCH A|5xof ZASH gl
FoiA| 2L it} FTCY AApEIAE AHET 1990 ©]A9] X Eof= "Ieto|HAl o gt 7]&
o] ZX|qt 20039 El= Consumer Privacyoll =% o] Fofi=o] Aar, ¥ YF} 73] A
doiae 27t 59 dE 71wl Qlk 123 20129 o]Folli= FTCO 98t o8] A2
"Consumer Privacy, & Fi. Ut

20129 3¢ 26%, FICE "E%79| ¥slshe Altiofl QlofAlo] AH[A}F mefolHA] Ko (Protecting
Consumer Privacy in an Era of Rapid Change) 21 AE-S 291 HIAE FH5}aL 25 TLEfo]
HA| HS5 93t =& T &4 Teto]HA] Hio] TRRI(Privacy by Design)20),, TAH|<}
of oist 7HAst AeiARe}] Al 5<(Simplified Choice for Businesses and Consumers);, 849
3 (Greater Transparency) = AT 18] A9 A-8TAF AR ZetoHA]/7]91
HH HSE Qo] Eofiok & 3714 844(01EH} TFTC 384 )2 oh=3 Zo] AAfskaL it () A
A= 1 TlolEl ] HAERLE SHHSh] Qi8] Rl 2AE Atshok Rttt (i) AFdAR= 1 HlolE
£ H|AEokE FEiE B 2 o5kl 11 HoH 9| AAHIFE AlEsHA] &S AU SN of
&3flof gtk (iii) AFAAPE AE BAEEHE HlolHE tE ARIARNA Algsles -folle, L7t A
HI2AE ARIARE 1 919] A3AE, s AFIAZE Hol8 o] AAIERE Alkeshe 22 Al2llA |4
Sfjof gttt FTC 3874 915 ARRte] Hish FTC= £3878 E= 719H] A3 2] ¥ 87t FICH

A5z Sl WA, BA%Y, SRR 5o 218 Hskn Uk

o2 £

o)

25) Federal Trade Commission, FTC Issues Final Commission Report on Protecting Consumer Privacy
in an Era of Rapid Change: Recommendations For Businesses and Policymakers, 2012. 3. 26.

26) AAGANAFE FRIAPE/Zeto|HA] S E 5ol T of= A Lttt /AP EE 5 A8 A (Privacy
by Design)9] d2Al= AP} 7S EAHA] Hotes FEE 7HstAY AR 4 - H{E Fa
FAagto ' sh= AT 285 ok A 5F 5 F UHERRY/ESA, “EU gHtHlole 3578 (GDPR) o
gk vt 7199 HSHRY, MHwAR ) A26E ANS@EERIRAPESHS], 2019. 2), 441-4429).

27) {FEIER], v r7T—sEHoRZELEAT — sEXMLoBXKIEE (2/3)", "TTmedia =¥ 4% —77 4%,
2016. 8. 24. <https://www.itmedia.co.jp/enterprise/articles/1608/24/news008_2.html).
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(2) 9z xeto] A H(HIPPA)

D 99

o)z ualo|HAH(Health Insurance Portability and Accountability Act : HIPAA)28)0]gt ZA}
SRRt oz Hof Rt mafo|HA] Bo kA ShEof tisto] Aot EC|th HIPAAH-Z 19969 A
AEo] 1 39| AR] AZ 712=, ofg] 29 7ig0] o]FoA girh. HIPAARAIA= 711 EF
o 3 Q= AR EE "THSA A7 B (Protected Health Information : PHI) 2k FE2¢},
AH o R =, TR0 A HFHTA - S ZgIcholv AAA 019 iy, IR 93t ABALT 5=
7H71H, ol=ldt RS HT5E] oA dlojge] ZetolHAY AlFHEe] 2AE o= Aol
HIPAAS] HZo|ct.

HIPAA®] 9]73']'?5 olgslE A7FA X (de-identified health information)Q] ARE E+= F7Hofl= A|
Sto] gitt. sk A EE /IS EAT 4= JAY 1S EFT = U A ARRE Al

SoHA] =t

HIPAA Privacy ruleoA] 93K de-identification)=}l & 4= Q7] It AL ¥s]a ot +
AHor= (a) BATAERE 7%l &4 ZAT7t Rrhes AEA oAS AHOE v ZA(sid A4
ofli= &4 Wat 24 A3t B Ao 0] Qlojofk BiTh), E= (b) °IF, °oHIY T4, /\}ﬁl‘?fé}l_i,
=718 WE, AEALTAL, HeSHE 5 IS, 1185 T= /MUY 715 AEAK187HA] 3
£29)) AHE AASI= AS 85k Q)30 o|2 st st A7 H(de-identified health
information)oll 3l AME- Ei= F7Nofl= Agte] Qivt. wslE AR E= o o4 PHIZ A=A
27| wZolth.3D EL olgslehs HEE Q19 sjghs WA] oyl ool AR EE AN E=
SN 20| s)7H== "R HolE AlE of tish +gstal St A5, 3598, oAl &4
= F5240% 5t Q70 == olF, oY A&, AREANS, ouY|EHE, UAREALIA ¥T,

28) " H Y] Ho-8AT AEH U] Tt H kil

29) 187H4] =2 @ o1&, @ F44H, @ 707 7—‘1@ T
3, ®oWd F4&, @ *MEXJMQ ® J=m7|F ©® 7%
ZHS, @ 2% A AEHS @ URLFE, ® IP—ré\_, @
7|5 Solgt A W Ex T8 Wl

30) 20124 11€o] AR EAR= g3} dhgol gt A2 7lo|dAE FHFT. 11 7to|d A4 st
W 7|ER o8 FASIcHThe Office for Civil Rights, DHHS, Guidance Regarding Methods for
De-identification of Protected Health Information in Accordance with the Health Insurance
Portability and Accountability Act(HIPAA) Privacy Rule, 2012. 11. 26, pp. 6-9).

31) Health Information Privacy, Guidance Regarding Methods for De-identification of Protected

Health Information in Accordance with the Health Insurance Portability and Accountability Act
(HIPAA) Privacy Rule, 2012. 12. 26, p. 6.

o5t 4% Qi) o]sl HIPAAZT kX3ic),
HAYR(REY, ¥4 5), @Xb}tﬂ_z . ®3 AN
FEIANS, 0 AFAE, O HAFHENS, @ X
WARE, @ AA] d=AT o2t %Ak‘z? ol a] 1,

o_>“|.,ﬂ9_,
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7HRL dloE 9] A3A; Algel HeiA ArdE-s Luto] Histo] dRbaolal FRbH o g H83tal A=
M2 SANHA| et vis AR ZetoAlEEP A= HR] HIolEE A3AIA 7HASkE AL
WA= AT (HEPgRelA i) olztt Yale 55k ot Al oFE A= A
< HIBfoF kAL Fof Ut il HlolE ] A3A; Alge] TeEd T VI Y Ee Y,
(FTCH A5x(a))0ll sfFettal A= -, FTCOl s |4 - viAg R, WAl Fapd 7}
5740l Stk &, S ool loiA JHEHAA AR} Aol dRt q+7go] SARiT

HIPAAOIA= A= A, A& Al, A=dF 2 Ao ARske 4% 52 A9tk /IR A3
A Algole B9 o7t BasHA Fof Ue.33)

=0
r
o
%
N
o
off
=L
2,

4) SESEAAHE HIPAAS] ZhAFTHA;

201619 HIPAA 2L 7tol=glRlof olsto] SAIHo|HE QFo] HEss S5y AED
9-E5 AAREAIAH], 3R19] A74d[o]E] B4 olZ Aol ABA B ANl 23t
Aol FEsiFt. AGAFA] shdohs SEFEAIGAE SEAMIRKER AAPollAl M ffRto]
< YHAE FEUZ G EFE RAE Ao e AU 2A7F ESESH AAE
3t 7% HIPAA 5= 915t AJHI7F Al71E 7Fs/d0] Qirt349) whaba] HIPAA HHAKEH] tig o2 A
L AHIAE S ICT 3533 TE R9E A3sie 87Hct.3%

i

B2 R HUA SHe-E HlolEAlElol] HoF/HAskal 4 59 AFE Wdske obxas Av]

32) WEHEFT, =Y FAT — 2B 2o RE, 2013, 9. 2, 11
<¢https://www.kantei.go.jp/ip/singi/it2/pd/dail/siryou2_3.pdf).

33) 3HH, COPPA H&(Tols 22kelmgto]¥A] B & 7+2](Children's Online Privacy Protection Rule))ollA+&=
13A] B]Fke] ofa2 thA o2 Bt WARC|E ARIAF T 21 AH|AARYRIZA AAR SRS FH O] =47}
obs9l Zof 5] 'd4 Ql4(actualknowledge) & H-A3 A= T oF59] JHJAAREE 7, o]&, IS
ofj o}5o] oA FAE dfiof otal F2O| AF 7Hsr 52 (verifiable parental consentyE ¥ofof gt
A5k ItH15 U.S.C. § 6503(b)(1)(A)).

34) HIPAA & A19] SA7FA(HIPAA Breach Notification Rule)2 EAZAOIA b o] A|=7] gk
PHI7F 25U 4F 92 U= T4, HAEAR, f2= vitojo] BAsteE a5t Qirt. tiFie]
A= A EA ¥ 602 oWl JHAIE 87 Ak, F3S He A7 5007 BRIl R ofleloltt
(Jessica Davis, HIPAA Is Clear: Breaches Must be Reported 60 Days After Discovery, 2019. 5. 1.
<¢https://healthitsecurity.com/news/hipaa-is-clear-breaches-must-be-reported-60-days-after-disc
overyy).

35) [HEHE], REOEH7 77— ATREZ X 1Y) T 4 Bt BRFEEE~OPBHIT (2/2)", "MONOisty,
2016. 11. 4. <https://monoist.atmarkit.co.jp/mn/articles/1611/04/news012_2.html).
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AF AFoks Xol &AL Qi olEt FEREF HIRYA AL ofAAY(BPO) AHIAE
HIPAA Aol EA ok
o9} M & u|= AEOJFHFDA)S 20164 6¥ 109 9l57]7] AZA} 4] 7171914 =3
HE/A S0k SAF 7789 FFoll et 7lol=aiel 29bE FHSIRIT30 Y=7]7] AXAL &
9-E AH|IAE o]-85to] At 1R RE BESHT Aok F-olle $OE HIPAA ¥ FDA 4%
o] A S 7 "art ok

(3) 9l A H7|&H(Health Information Technology for Economic and Clinical Health
Act, ©Js} HITECH)

Oz 7|&H(Health Information Technology for Economic and Clinical Health Act :
HITECH)37)0]2t ZhakslA| DobH, &3t HIPAAS Ega] futol st H2lE AAstA gt HEO]
t}. HITECHOA = Sl=7]3te] HIPAAZF 8%t ' Zefo|HA] 2] "Het 2o FASIAL Jl=A] A4
Sttt HIPAASF HITECH 2% PHIQ| HoM} Zelo|HAlE Hosk= Zlojt},

20099, HITECH= HIPAAS] QFARFS AFAAIFAHBA/Business Associate)|AI71A] Edfist
At BAZH PHI(H St A7) et HE AFE HIAIRRE th4lskAY, PHI #29f
AE AH|AE IARIANA AlSshe 24 B 710S 7T ARAIS AR JEEAe] He
o A7 EPHDO F2T o Sl BE ARlA AlSAE g@Rith of7|oe S99 ASdAE

agtsto] ARIAIFARE thAlste] PHIE A4, 4L FA4 B AEdh= sHAAl(subcontractors)
T ZgEC)38)

ESF Qe AARO] Kot A E Y] HAAARES W d=|7} itk PHION tiet <, ARE,
AA7E S EEA] e Aol vV AFA = ARIAIRA T PHIS si7sAd0] W 22 5785t
A = 7t itk‘sﬂa}_ﬂ F74€t}39) dubd o= PHIS FAEe AN = 3719 A4S B7tehe
o] oik= =4 QS asliof ettt olF flsl SAk= tt 4714 891 BIAEE ARESfof Qi
i) A8z | °“6 9 ZJAE 7 g2 Eghete] TEE PHIY &4 9 W9, ii) PHIE AREAY 7iAl

36) U.S. Department of Health and Human Services/Food and Drug Administration/Center for Devices
and Radiological Health, Manufacturers Sharing PatientSpecific Information from Medical Devices
with Patients Upon Request Guidance for Industry and Food and Drug Administration Staff
Document issued on October 30, 2017. The draft of this document was issued on June 10, 2016.

37) TAAA 2 A AMGES 9t QR E V)& IS HELE WY = ). olstoA= HITECH |2
oI,

38) Daniel Solove, The HIPAA-HITECH Regulation, the Cloud, and Beyond, 2013. 1. 26. <https://teach
privacy.com/the-hipaa-hitech-regulation-the-cloud-and-beyond/).; Ajmal Kohgadai, Top 5 HIPAA
-Compliant Cloud Storage Services, 2018. 10. 29. <https://www.skyhighnetworks.com/cloud-
security-blog/top-5-hipaa-compliant-cloud-storage-services/).

39) HIPPA, HIPAA Breach Notification Rule,
<¢https://www.ama-assn.org/practice-management/hipaa/hipaa-breach-notification-rule).
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R BT 4 giekaD

2. 92
(1) X4

oM iRl Q=rEolEE E8517] fIste] 2T MAYEESH 7 9 o]EHt AAldiel=
Az Elole ol F3the AGTE v et 53], dmiore] AT 2 571
g7Ieolm g Ee] Tt HEIsH A AmrHhy)o] QS W2 ARIAR] ¢ 5O
TEof 7|xote] SlzHHlolEE B8 = At ol ofdl %7 S W2 ATl Y, oFf
= 59 drrHe] BRshke ARAYEE sk, isiela] A7 5 A3AIA A 4 3=
27t AlEs} =42
oslolAle YO AR |RFS SHORE o HolH 9] 8o tholo] Aw R A} it
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(2) A ] & 7]4bH (2] =4 E o] & )

1 A

40) HIPPA, HIPAA Breach Notification Rule; Allen R. Killworth/Elizabeth A. Kastner, HIPAA
Regulations: Notification in the Case of Breach -- Definitions - § 164.402.
<¢https://www.bricker.com/industries-practices/hipaa-health-information-technology/insights-res
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